Remarks of Edward Greer, Esq. 
Kyte vs. Phillip Morris, Incorporated 


ILLEGAL SALES TO MINORS: THE ACHILLES HEEL OF THE TOBACCO INDUSTRY 
THE CONCEPTUAL BACKGROUND 


No one disputes that is wrong to sell cigarettes to minors, and in most States, it is a minor criminal offense 
to do so. The laws barring such sales are examples of what is known as "protective legislation" because they 
bar what a class of (weak) persons might do otherwise voluntarily. Historically, such laws prevented both 
economic exploitation of women and minors and also served to enforce certain types of moral injunctions. 

Such legislation has a generally benign character. Its positive side is precisely to protect against extremes 
of economic or other exploitation in an otherwise untrammeled "free" market society. Children, for instance, 
are forbidden to exercise the option of working with dangerous machines in factories. What differentiates 
such- "protective legislation" from far more problematic laws that can take on a repressive nature (such as 
those making criminal the use of drugs) is that they recognize that the person who "freely” chooses the 
activity is a victim to be protected, and not him or herself a criminal. Rather, the onus of criminality is on 
the more powerful beneficiary of the activity. Thus, child labor laws make the employer who puts the child 
to work to make a profit the criminal; the child (even if he lies about his age to get the job) is—as the 
beneficiary of the society decision to protect him and treat him as the victim—never punished for his 
participation in the wrong. 

When we apply that concept to the sale of cigarettes to minors, it is immediately obvious that it is the 
sellers who are the criminal wrongdoers. That teenagers (whether for reasons of psychological weakness, 
bravado, or sheer addiction to nicotine) "freely choose* to participate, is entirely irrelevant to this mode of 
social analysis and public policy. 

APPLICATION OF PROTECTIVE LEGISLATION TO ILLEGAL SALES OF CIGARETTES TO 
MINORS 


The lawsuit of Kyte v. Phillip Morris, Incorporated (Massachusetts Supreme Judicial Court #SJC-5165) is 
simply my application of that concept to a civil litigation setting. As the attorney for a public interest anti¬ 
smoking organization in Massachusetts ("GASP*), I have undertaken, in the setting of a "test case" brought 
by two minors who regularly purchased Marlboro cigarettes, to use the notion of "protective legislation" in 
a new way. 

The illegal sales of cigarettes to my clients represent the Achilles Heel of the tobacco industry. 

First, the manufacturers themselves must (at least publicly) agree that the State statutes making illegal sales 
of their product to minors are valid and worthy of enforcement As far as I know, no official of any 
tobacco company has ever argued either that the laws should be repealed, or that they should remain 
unenforced. (Until the bringing of this suit, to attendant national publicity, of course, those laws were 
effectively never enforced. When did you ever see a policeman arrest a shopkeeper for selling a pack of 
cigarettes?) Thus, the tobacco companies are forced to officially accede in principle to their own ultimate 
destruction. Because almost all smokers begin when sales to them are illegal; and few who reach the age 
of reason and consent to embark on the hazardous course of smoking, universal enforcement of tha^ State 
protective laws would be, overtime, the death knell of the industry. 

In this regard, careful attention' should be paid to the accompanying pleading from the Kyte case, which sets 
forth a rough estimate as to the magnitudes involved. 
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Second, in reality however, for precisely that reason, the cigarette manufacturers must see to-it that the laws 
barring sales of cigarettes to minors remain a dead letter. Given the general problem of under-regulation 
by public officials (see Edward- Greer, “Administrative Law and Chronic Underregulation in the Modern 
State," in J. Lobel [ed.j, A Less Than Perfect Union: Alternative Perspectives, on the U.S. Constitution (New 
York: Monthly Review Press, 1988), one simply cannot expect the government apparatus to do the job of 
stopping illegal sales to minors by itself. 

Third, that situation prevailing, private enforcement of the protective legislation barring cigarette sales to 
minors provides the means to effectuate the objective. Th cKyte lawsuit represents my effort to implement 
this strategy to attach and destroy the cigarette industry. In a handful of instances, as with asbestos, 
multiple private lawsuits for damages have cumulatively destroyed even large multinational corporations. 

There is no reason not to attack this industry at its Achilles Heel: the unlawful sales of cigarettes to 
minors. 

IMPLEMENTATION OF THIS STRATEGIC ATTACK ON THE ACHILLES HEEL IN THE KYTE 
CASE 


To the best of my knowledge, no one has ever previously undertaken any litigation of this character and 
with this kind of structural reform objective. 

The central legal problem presented by this lawsuit is that manufacturers are insulated- from the direct illegal 
act of retail sale by two tiers of independent corporate intermediaries, namely, the distributors and the 
retailers. Because their official position is that such sales to minors are illegal and the law should be 
enforced^ the manufacturers' main defense is that they have nothing to do with the illegal act and hence 
are not liable for it. (In the technical doctrine of private tort law, this defense is recognized as an absence 
of any duty to the harmed individual). 

A second legal defense which I shall not address in this setting, is that even if there were otherwise a legal 
duty pursuant to State law on a manufacturer regarding illegal sales of cigarettes to minors, any potential 
civil liability in damages is preempted by the "Federal Cigarette Labeling and Advertising Act." If that were 
the case, no lawsuits such as the Kyte case would be possible. (For those interested in the legal doctrine 
of preemption in the area of personal injuries, my treatise, Greer & Freedman: Toxic Tort Litigation 
(Prentice-Hall, 1989 and Supplement 1990) provides a useful technical introduction). I will only say that 
this legal defense has proven to be a powerful one in other cigarette litigation, and more generally in 
various products liability and other settings. But for various reasons, it seems to me to be weak in the 
circumstances of affirmative State public health statutes, such as the laws barring sales of tobacco products 
to minors. 

Turning back to the primary defense of an absence of any recognized legal duty, the Kyte case is attempting 
to obtain from the judiciary a recognition that in the contemporaiy economy, a giant multinational 
corporation should not be permitted to insulate itself from liability from its actions by inserting juridically 
"independent" intermediary corporations between itself and the unlawful act. 

For the better part of a century, since the development of the modem corporation, the legal system has 
recognized that if a manufacturer puts a defective product on the market, it will be liable for the reasonably 
foreseeable harm, even if the product is sold by a remote retailer to a customer unknown to the 
manufacturer. The duty to warn of dangers and the duty to design and manufacture to avoid defects in this 
setting of remote sales are well established and indeed, constitute the very core of products liability law. 

The Kyte case asserts that a similar duty exists where, (as is alleged to be the circumstances of this lawsuit)- 
the manufacturer both knows that there is a massive pattern and practice of sales to minors, and earns 
hundreds of millions of dollars in annual profits precisely from this massive illegal pattern. (See 
accompanying pleading estimating such sales). In that factual situation, especially one in which the 
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manufacturer in. effect targets a; youth market* the Kyte case argues that a comparable duty lies on the 
manufacturer to-bear the cost of any injuries resulting from this pattern of unlawful sales. 

Under this legal theory, it would not be enough for the manufacturer to weep crocodile tears about illegal 
sales to minors to avoid being held liable. It- would be in breach of its duty to the minor victims unless 
it* had taken every reasonable measure to actively prevent such sales. At a minimum, it has been suggested 
that manufacturers would have to require "carding" for age by retailers as a requisite to its distributors 
providing the retailer with stock, and requiring its distributors to help it carry out this duty as a requisite 
to initially providing the distributor with stocks of the product. 

It should be added that the approach of this case incorporates a view that the minor consumer is currently 
injured from being , sold cigarettes even prior to developing major diseases. First, the addiction itself is a 
palpable injury, and second, initial adverse effects on the young person’s health constitute the basis for 
monetary damages. And while for any given minor, such money damages may be moderate, in the ensemble 
for the millions of victims, the amounts would bankrupt even the largest tobacco company. 

If this lawsuit, or other comparable ones, succeed in establishing the principles of law just outlined, it is 
my belief that an ultimately fatal blow will have been dealt to the industry. Certainly, many other tasks will 
be necessaiy. 

For instance, appropriate legislative changes would be needed* to facilitate the bringing of such suits by 
private attorneys where contingency fee returns do not economically justify the time in litigating these cases. 
In particular, amendments to State criminal laws are needed to provide expressly for a "private right of 
action" together with attorneys fees for prevailing plaintiffs. I think that such legislative initiatives will make 
the process I have been discussing feasible, regardless of whether the pioneering Kyte case wins. 
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